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D. C. Superior Court
02/ 01/ 2021 16: 35PM
Cerk of the Court

IN THE SUPERXOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division
DISTRICT OF COLUMBIA,
Plaintiff, Case No.: 2019 CA 005865 B
V. Judge Jason Park
DESIGN BUILDERS, INC..
Defendant.
CONSENT ORDER

This Consent Order (Order) is entered into between plaintiff District of
Columbia (the District) and defendant Design Builders, Inc. (Design Builders) to
resolve the above-captioned caée. The District and Design Builders (collectively, the

Parties) agree to the enétry of this Order.

I.  THE PARTIES
1. Plaintiff the Di_stjé‘ict. of Columbia, a municipal corporation, is the local

government for the teri‘itory cé)nstituting the permanent seat of the government of

the Attorney General fo?n‘ the Di;s’crlc’f; of Columbia. The Office of the Attorney General
for the District of Golun;bia 18 z%uthm'ized to investigate, file and resolve legal actions
seeking injunctive relié)f, restiétution, civil penalties, attorney’s fees and costs for
violations of the Distr]é.ct of Ciolumbia’s laws, including the District of Columbia

Human Rights Act (HRA), D.C. Code §§ 21401.01, e seq.
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Design Builders 1s a licensed, bonded and insured home-improvement

contractor that provides services in the Washington metropolitan area.

Il. THE DISTRICTS ALLEGATIONS

3.

The District alleges as follows!

a. The HRA provides that “it shall be an unlawful discriminatory

pra.(:ti_ce to for a discriminatory reason based on ... place of
resideﬂgce or btéxsiness of any individual ... deny, directly or indirectly,
any peérson the full and egual enjoyment of the goods, services,
fac.i]itiés, priviéieges, advantages, and accommodations of any place
of pub};c accoxénmodatiﬂns.” Id § 2-1402.31(a)(1). “Placels] of public
accommodation” include “establishments dealing with goods or
services of any kind.” Zd. § 2-1402.02(24). The HRA prehibits such
estabiisjshmenté from providing fewer services based on the location
of pote%ntial cl;stomers’ residences unless justified by a business
necessiéty. See ji’lfﬁtcbe]] v. DCX Inc, 274 F Supp. 2d 33 (D.D.C. 2003)
(fholdin;_z_ that ;iefendant taxicab service {(a public conveyance) had
discriminated ?gainst» the plaintiffs based on their place of residence
becausé of 10wér pickup rates in the Anacostia neighborhood of the
Distric’é that vérere not justified by some business necessity); D.C.
Code §41140103 (husiness necessity exception applies only where

defendant can: show “that, without such exception, such business
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cannot be conducted:” “increased cost to business” and “business
efficiency” do i}.@t merit application of the exception).

Desigﬁ Buiidéers offers design and building services, primarily
speciaiizing 1n unigue deck designs and other exterior living spaces
such as patios; cutdoor kitchens and screened-in porches in portions
of V- h‘g?inia, Méaryland and the District of Columbia.

Deszgn Buﬂdé}rs’ service area excludes portions of the District,
inciudi.éng areaés east of the Anacostia River,

The District iéﬁentiﬁed two instances of Design Builders’ unlawful
place-of-residence discrimination. When responding to two separate
requests for sgrvices east of the Anacostia River—one by a District
resideﬁt andg the other by the District’s investigator—Design
Buiidm}:s refuséed to service the area. Design Builders stated to the
resideri&t ina LO\L message that it does not “work over the Anacostia,”
and mnﬁrmed to the investigator over the phone that its
“easterénmost téerritory ends at the Anacostia River.”

Designé Buﬂdelé"s 18 a “place of public accommodation” under the HRA.
Design Builders’ exclusion of these areas violates the HRA's
prohibition on place-of-residence discrimination and is not justified

by a business necessity exception.

DESIGN BUILDERS POSITION

Design Builders sitat-es as follows:



a.

b.

d.

Design Buﬂdeis does not operate from any place within the District
of Columbia, and it does not have any office, store or other
estabiiéhment% located in the District of Columbia.

Design Buﬂders’ services are not public in nature.

Since ?014, the owner, manager and sole project designer and
sa.].espérson 01( Design Builders has maintained a home office and
managed the %work of the company out of his home in Bethesda,
Mary}zénd. Thls home address has been the relevant place from which
the owiler me:aésures his ability to manage jobs in a way that produces
gquality results and satisfied customers and, therefore, allows him to
opera’cgz a via’b}e business.

Design% Buﬂdeérs does not have now, has never had, and would not
toieratg amongé; its employees, any intent to discriminate on the basis
of a speiciﬁc. geé)gxfaphic location, or on the basis of the people that live
in am speciﬁ%: geographic location, in regards to the provision of
serviceés. Desigén Builders has never had any intent to discriminate
againsé the Anéacostia neighborhood of Washington, D.C., and would
not allow anyone employed by Design Builders to discriminate
against the Anacostia neighborhood or the residents of Anacostia.
Design Bui}.de?s absolutely and unequivocally denies the allegation
of discrim:inatiéon against Anacostia residents and denies that it has

in any way violated the HRA.



é. Designj Buﬂde&r‘s is a small company. The sole salesperson and
designer for the company visits homeowners who are interested in
Designé Buildeérs’ services to see and evaluate the potential project
site, leélm wha;t the homeowners’ goals are and develop a design for
the pot‘éential pjroject. It is feasible for him to perform that sales and
design:functiﬂ;n manage the administrative work of the business,
and viéit and Iénanage projects when they are in progress, only if the
transportation time is limited to an approximately 30-minute driving
distan«:é:e fromé his home office in Bethesda, Maryland. If Design
Buﬂde;‘s’ proj(j’zct sites and potential project sites were not limited
with reéspect m transportation time from the home office, they could
be spread h_ouérs of transportation time apart, and Design Builders
could not comﬁct business under such circumstances.

f. DesignE Builde;*s regularly declines requests from people who inguire
about Ii)esign éBuilders’ services. The company has declined inquiries
from nume}ou‘s locations in Maryvland, Virginia, Washington, D.C.,
and be?yond th?at cannot be reached within approximately 30 minutes
from the owﬁer’s home i Bethesda, Maryland. Design Builders’
decision to decline those inquiries has nothing to do with the
charac;:er of the locations themselves or any animus or

discriminatory intent or reason toward those locations. Instead,




thege aﬁre bu&meqs decisions based on the owner’s business judgment
about wha[ is ?necessary for his ability to conduct business.

The foregoing explanation of Design Builders’ service area was
provided by the owner of Design Builders to the District investigator
that “requested an estimate for service to a front porch and rear deck
on a house located in the 20020 zip code” as referenced in paragraph
26 of t}}e Dist,t;?ict’s complaint; however, that correspondence was not
includéd n eéther the statement of facts or as an exhibit to the
compi:;int file.éj{ by the District. Indeed, contrary to the allegation in
paragxéaph 18 nf the District’s complaint that Design Builders’ service
area ‘zq not baqed on a neutral policy of, for example, distance from
the con19any’§ headquarters,” that is precisely the nature of Design
Buiideis’ service area that was conveyed to the District’s investigator
before the complaint was filed.

Desigr.} Buﬂdars does not base its service area on crime statistics.
Desigrél Build(%rs is not a “place of public accommodation” under the
HRA.

Even 1f Demgn Builders were a “place of public accommodation”
under%the. HRA Design Builders’ establishment of a service area
based jon dri\éing distance from the sole owner and salesperson’s
home busines.%s address and functional headguarters does not violate

the HRA, with or without the business necessity exception.




iv. THE DISTRICT’S REBUTTAL

5. The District disagrees with Design Builders’ position to the extent that
Design Builders conte'zé}ds that it is not a place of public accommodation under the
HRA. The District furt}fier disaégrees with Design Builders’ position to the extent that
it asserts it maintains d neu.tra?i service area based on a fixed radius. Design Builders’
owner's statement st-a‘:cing as such, made after Design Builders denied service to

residents because they lived east of the River, does not negate the District’s claims.

V. THE PARTIES AGREEMENT

6. The Paltles disaégree as to the facts of this case, but, in an effort to
resolve this case withfou’c fmj’ther litigation, agree to settle this matter without
acknowledgment of wr?ongdoiz;g. The Parties voluntarily agree to the entry of this
Order without trial or adjudi&cation of any issue of fact or law as a full and final
compromisge sett].emeni of alli claims that the District has brought or could have
brought in this case, agd the District will take no further enforcement action against
Design Builders as a r(ézsult of th@ facts alleged in Case No. 2019 CA 005865.

VI. APPLICATION

7. The pl‘oxrisions of this Order shall apply to Design Builders and its
principals, officers, diréctors énd employees operating in the normal course of their
employment with Design Builders. The provisions of this Order shall also apply to
contractors who pr()vgd.e serxéfices to Design Builders when such contractors are

offering services in the District on behalf of Design Builders.




8. The provisions of this Order, including all terms of injunctive relief set
forth herein, shall appfly to 'DZesign Builders for so long as Design Builders offers

services in Washington, D.C.

VII. 1NJUNC§1‘IVE TEERMS

9. Design B\élilders éshail not engage in any practice with respect to its
offering of services or x‘éransacéian of business in the District that violates the HRA,
D.C. Code § 2-1402,31.%

10, If DesigngBui}deérs continues to offer services in the District, Design
Builders shall offer serévices to all parts of the District on even terms. Design Builders
shall not exclude any?portionf of the District from its service area while offering
gervices in another poi‘tion of %the District. Design Builders is free to cease offering
gervices in the Districtfand exit the District market at any time.

11.  Forso ian;c; as Deé@ign Builders continues to offer services in the District,
Design Builders shall xﬁaixltailé} written policies that reflect the District of Columbia’s
laws regarding discrimination based on place of residence or business and other
protected categories under Sécﬁion 2-1402.31. Design Builders shall provide the
policies required under this paragraph to all current employees, management and
corporate officers, as well as contractors who provide services to Design Builders
when such contractorét; are oéffering services in the District on behalf of Design
Builders, within 30 days of t.léle date of this Order. Within the first 14 days of an
individuals employmexéxt, Desiégn Builders shall provide the policies as reguired under

this paragraph to all 1élew emi)}oyees hired after the date of this Order. Within the




first 14 days of hiring oi' selectiéng a new contractor, Design Builders shall provide the
policies as required under thié paragraph to any contractor who first does business
for Design Builders in ths Distérict after the date of this Order. Design Builders shall
also provide the policieés requirjed under this paragraph to the District within 30 days
of this Order. ‘ |

i2.  Forso long as Deaa;ign Builders continues to offer services in the Distriet,
Design Builders shall provide i’craining to all employees and management on Section
2-1402.31 of the HRA regarding discrimination based on place of residence or
business and other proécected céategories within 60 days of this Order.

18. Fora peri%od of two years after entry of this Order, on an annual basis,
Design Builders shali? submn‘; to the District a sworn statement identifying any
complaints received by Desigé{n Builders alleging a violation, either formally or
informally in writing or oraﬂily,E of the HRA. The statement shall include: () the date
of the complaint and alleged '}ncide.nt; (1) a summary of the complaint and alleged
incident; and (iii) the éenledizél measures taken by Design Builders with respect to

the complaint and alleged incident.

VIIL MONETARY PE‘;OVISIONS
14. Within 30 days of the date of the entry of this Order, Design Builders
shall pay the District a total of $15,000.00 (Fifteen Thousand Dollars) to resclve all

claims related to the claims that the District has brought or could have brought in




this case. Payment unciézl' this ﬁaragraph shall be by check, made payable to the D.C.

Treasurer and delivered to the District.

IX. ADDITIQNAL TERMS

15.  This Conséent Orfder represents the full and complete terms of the
settlement entered by tﬁhe Partéies.

16.  The Parties will ﬁie a stipulation of dismissal with prejudice pursuant
to Rule 41 (1D){AXGI) of the Suéperior Court Rules of Civil Procedure upon delivery of
the payment to the Dis?trict idéntiﬁed in paragraph 14 of this Order and the policies
identified in paragraph 11. |

17. The ?a.rti;es may;apply to the Court to modify this Consent Order by
agreement at any f:.imae%g |

18.  This Orde\:r does ;101: constitute an admission by Design Builders: (i) of
any wrongdoing or any violatiqn of the HRA, or (ii) that the amount paid constitutes
a fine or penalty. The ff)is’crict;shall not state, represent, or imply in any format that
Design Builders admitéted any wrongdoing or any violation of the HRA, and in all
public communications reiatiilg to this Order the District shall make clear that
Design Builders deniéed a..nyé wrongdoing and that this Ovrder represents the
settlement of disputed cialms

19.  Design Builders séha’il deliver a copy of this Order to all corporate officers
and management With?in 30 davs of the date of this Order.

20.  This Ordéer shall?be congidered effective and fully executed on the date

that the Court enters ﬂns Orfden This Order may be executed in counterparts, and
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copies of signature paées trar;smitted electronically shall have the same effect as
originals of those signa’fcure pdges

21. Al noticeé under Et.his Order shall be provided to the following address
by first class and electronic ma%_i],, unless a different address is specified in writing by
the party changing such addreési

For the District:

James Anthony Towns
Assistant Attorney General
Public Interest Division
Civil Rights Section

400 Sixth Street, N.W.
Washington, D.C. 20001
(202) 724-6645
tony.towns@dc.goy

For Degign Builders:

Adam S. Caldwell

Davis Write Tremaine, LLP
1301 K Street, NW

Suite 500 - East
Washington, D.C. 20005
adamcaldwell@dwt.com
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FOR THE DISTRICT OF COLUMBIA:

KARLA. RACINE
Attorney Genera} for the District of Columbia

Tone Weofele Q&:(»édﬁm
TONI MICHELLE JACKSON
Deputy Attorney General
Public Interest Division

Dated:  January 29,2021 .

FOR DESIGN BUILDERS:

James Moylan |
Owner, Design Builders

: O
: e d ¥ L
Dated: = 278 w0k

IT IS SO ORDERED, ADJUD(}ED AND DECREED.

Z/, /’Zaz( L_—,Va(__\

Date ~ The Honbrabi Jason Park
: - JudgeyThe Superior Court of the
District of Columbia




